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§780.509

or both, and engages in other agricul-
tural work only incidentally or to an
insubstantial extent.

§780.509 Agriculture.

The definition of ‘‘agriculture,” as
contained in section 3(f) of the Act, is
discussed in subpart B of this part 780.
The principles there discussed should
be referred to as guides to the meaning
of the terms ‘‘agricultural employee”’
and ‘‘growing and harvesting’ as used
in section 13(a)(14).

§780.510 “Any agricultural employee.”

The section 13(a)(14) exemption ap-
plies to ‘‘any agricultural employee”
who is employed in the specified activi-
ties. The term ‘‘any agricultural em-
ployee” includes not only agricultural
employees of the tobacco grower but
also such employees of other farmers
or independent contractors. ‘‘Any agri-
cultural employee” employed in the
growing and harvesting of shade-grown
tobacco will qualify for exemption if he
engages in the specified processing op-
erations. The use of the word ‘‘agricul-
tural” before ‘‘employee’” makes it ap-
parent that separate consideration
must be given to whether an employee
is an ‘‘agricultural employee” and to
whether he is employed in the specified
“growing and harvesting’ within the
meaning of the Act.

§780.511 Meaning of “agricultural em-
ployee.”

An ‘‘agricultural employee,’”’ for pur-
poses of section 13(a)(14), may be de-
fined as an employee employed in ac-
tivities which are included in the defi-
nition of ‘‘agriculture’ in section 3(f)
of the Act (see §780.103), and who is em-
ployed in these activities with suffi-
cient regularity or continuity to char-
acterize him as a person who engages
in them as an occupation. Isolated or
sporadic instances of engagement by an
employee in activities defined as ‘‘ag-
riculture” would not ordinarily estab-
lish that he is an ‘‘agricultural em-
ployee.” His engagement in agriculture
should be sufficiently substantial to
demonstrate some dedication to agri-
cultural work as a means of livelihood.
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§780.512 “Employed in the growing
and harvesting.”

Section 13(a)(14) exempts processing
operations on shade-grown tobacco
only when performed by agricultural
employees ‘‘employed in the growing
and harvesting” of such tobacco. The
use of the term ‘‘and’” in the phrase
“‘growing and harvesting’” may be in
recognition of the fact that in the rais-
ing of shade-grown tobacco the two op-
erations are typically intermingled;
however, it is not considered that the
word ‘‘and” would preclude a deter-
mination on the particular facts that
an employee is qualified for the exemp-
tion if he is employed only in ‘‘grow-
ing” or only in ‘“‘harvesting.” Employ-
ment in work other than growing and
harvesting of shade-grown tobacco will
not satisfy the requirement that the
employee be employed in growing and
harvesting, even if such work is on
shade-grown tobacco and constitutes
“‘agriculture” as defined in section 3(f)
of the Act. For example, delivery of the
tobacco by an employee of the farmer
to the receiving platform of the bulk-
ing plant would be a ‘‘delivery to mar-
ket” included in ‘‘agriculture’” when
performed by the farmer as an incident
to or in conjunction with his farming
operations (Mitchell v. Budd, 350 U.S.
473), but it would not be part of ‘‘grow-
ing and harvesting.”

§780.513 What employment in growing
and harvesting is sufficient.

To qualify for exemption the em-
ployee must be one of those who ‘“‘were
employed in the growing and har-
vesting of such tobacco” (H. Rept. No.
75, 87th Cong., First Sess., p. 29) and
one whose processing work could be
viewed as a ‘‘continuation of the agri-
cultural process, occurring in the vi-
cinity where the tobacco was grown.”
(Ibid. p. 26.) This appears to require
that such employment be in connection
with the crop of shade-grown tobacco
which is being processed; it appears to
preclude an employee who has had no
such employment in the current crop
season from qualifying for this exemp-
tion even if in some past season he was
employed in growing and harvesting
such tobacco. Bona fide employment in
growing and harvesting shade-grown
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tobacco would also appear to be nec-
essary. An attempt to qualify an em-
ployee for the processing exemption by
sending him to the fields for growing or
harvesting work for a few hours or days
would not establish the bona fide em-
ployment in growing and harvesting
contemplated by the Act. It would not
seem sufficient that an employee has
been engaged in growing or harvesting
operations only occasionally or cas-
ually or incidentally for a small frac-
tion of his work time. (See Walling v.
Haden, 153 F. 2d 196.) Employment for a
significant period in the current crop
season or on some regular recurring
basis during this season would appear
to be necessary before an agricultural
employee could reasonably be de-
scribed as one ‘‘employed in the grow-
ing and harvesting of shade-grown to-
bacco.” The determination in a doubt-
ful case will, therefore, require a care-
ful examination and consideration of
the particular facts.

§780.514 “Growing” and “harvesting.”

The general meaning of ‘‘growing”
and ‘“‘harvesting’ of agricultural com-
modities is explained in §§780.117 and
780.118 of subpart B of this part 780,
where the meaning of these terms as
used in the Act’s definition of agri-
culture is fully discussed. As there in-
dicated, these terms include the actual
raising of the crop and the operations
customarily performed in connection
with the removal of the crops by the
farmer from their growing position,
but do not extend to operations subse-
quent to and unconnected with the ac-
tual process whereby the agricultural
commodities are severed from their at-
tachment to the soil. Thus, while
transportation to a concentration
point on the farm may be included,
“harvesting’ never extends to trans-
portation or other operations off the
farm. The ‘‘growing’ of shade-grown
tobacco is considered to include such
work as preparing the soil, planting, ir-
rigating, fertilizing, and other activi-
ties. This type of tobacco requires spe-
cial cultivation and is grown in fields
that are completely enclosed and cov-
ered with cheesecloth shade. The leaves
of the plant are picked in stages, as
they mature. The leaves are taken
immediately to a tobacco barn, located

§780.516

on the farm, where they are strung on
sticks and dried by heat. Before the
drying process is completed, the leaves
are allowed to absorb moisture. Then
they are dried again. It is not until the
end of this drying operation that the
leaves are packed in boxes and taken
from the farm to a building plant for
further processing (see Mitchell v.
Budd, 350 U.S. 473). Under the general
principles stated above, ‘‘harvesting”
of shade-grown tobacco is considered to
include the removal of the tobacco
leaves from the plant and moving the
tobacco from the field to the drying
barn on the farm, together with the
performance of other work as a nec-
essary part of such operations. Subse-
quent operations such as the drying of
the tobacco in the barn on the farm
and packing of the tobacco for trans-
portation to the bulking plant are not
included in ‘‘harvesting.”

EXEMPT PROCESSING

§780.515 Processing requirements of
section 13(a)(14).

When it has been determined that an
employee is an ‘‘agricultural employee
employed in the growing and har-
vesting of shade-grown tobacco,” to
whom section 13(a)(14) of the Act may
apply, it then becomes necessary to as-
certain whether he is ‘‘engaged in the
processing * * * of such tobacco, prior
to the stemming process, for use as
Cigar-wrapper tobacco.”

§780.516
ess.”

“Prior to the stemming proc-

The exemption provided by section
13(a)(14) applies only to employees
whose processing operations on shade-
grown tobacco are performed ‘‘prior to
the stemming process.” (See H. Rept.
No. 75, 87th Cong., first sess., p. 26).
This means that an employee engaged
in stemming, the removal of the midrib
from the tobacco leaf (McComb v. Puer-
to Rico Tobacco Marketing Co-op. Ass’n.,
80 F. Supp. 953, affirmed 181 F. 2d 697),
or in any operations on the tobacco
which are performed after stemming
has begun will not come within the ex-
emption. Stemming and all subsequent
operations are nonexempt work.
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